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§1278.3

(e) The Director has determined that
the Constituent Banks have satisfied
all conditions imposed in connection
with the approval of the merger appli-
cation, and has accepted the properly
executed organization certificate of the
Continuing Bank, as provided under
§1278.7.

§1278.3 Merger agreement.

A merger of Banks under the author-
ity of §1278.2 shall require a written
merger agreement that:

(a) Has been authorized by the af-
firmative vote of a majority of a
quorum of the board of directors of
each Constituent Bank at a meeting on
the record and has been executed by
authorized signing officers of each Con-
stituent Bank; and

(b) Sets forth all material terms and
conditions of the merger, including,
without limitation, provisions address-
ing each of the following matters—

(1) The proposed Effective Date and
the proposed acquisition date for pur-
poses of accounting for the transaction
under GAAP, if that date is to be dif-
ferent from the Effective Date;

(2) The proposed organization certifi-
cate and bylaws of the Continuing
Bank;

(3) The proposed capital structure
plan for the Continuing Bank;

(4) The proposed size and structure of
the board of directors for the Con-
tinuing Bank;

(6) The formula to be used to ex-
change the stock of the Constituent
Banks for the stock of the Continuing
Bank, and a provision prohibiting the
issuance of fractional shares of stock;

(6) Any conditions that must be sat-
isfied prior to the Effective Date,
which must include approval by the Di-
rector and ratification by the members
of the Constituent Banks;

(7) A statement of the representa-
tions or warranties, if any, made or to
be made by any Constituent Bank;

(8) A description of the legal or ac-
counting opinions or rulings, if any,
that are required to be obtained or fur-
nished by any party in connection with
the proposed merger; and

(9) A statement that the board of di-
rectors of a Constituent Bank may ter-
minate the merger agreement before
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the Effective Date upon a determina-
tion that:

(i) The information disclosed to
members contained material errors or
omissions;

(ii) Material misrepresentations were
made to members regarding the impact
of the merger;

(iii) Fraudulent activities were used
to obtain members’ approval; or

(iv) An event occurred subsequent to
the members’ vote that would have a
significant adverse impact on the fu-
ture viability of the Continuing Bank.

§1278.4 Merger application.

(a) Contents of application. Any two or
more Banks that wish to merge shall
submit to FHFA a merger application
that addresses all material aspects of
the proposed merger. As provided in
§1202.8 of this chapter, a Bank may
submit separately any portions of the
application that it believes contain
confidential or privileged trade secrets
or commercial or financial informa-
tion, which portions will be handled in
accordance with FHFA’s Freedom of
Information Act regulations set forth
in part 1202 of this chapter. The appli-
cation shall include, at a minimum,
the following:

(1) A written statement that in-
cludes—

(i) A summary of the material fea-
tures of the proposed merger;

(ii) The reasons for the proposed
merger;

(iii) The effect of the proposed merg-
er on the Constituent Banks and their
members;

(iv) The proposed Effective Date, the
proposed acquisition date for purposes
of accounting for the transaction under
GAAP, if that date is to be different
from the Effective Date (including the
reasons for designating a different ac-
quisition date), and the Record Date
established by each Constituent Bank’s
board of directors;

(v) If the Constituent Banks con-
template that the proposed merger will
be one of two or more related trans-
actions, a summary of the material
features of any related transactions
and the bearing that the consumma-
tion of, or failure to consummate, the
related transactions is expected to
have upon the proposed merger;
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